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Dear Madam, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT NO. 

24 OF 1956 (“the Act”): HA DU PLESSIS (“complainant”) v NATIONAL TERTIARY 

RETIREMENT FUND (“first respondent”) AND CAPE PENINSULA UNIVERSITY OF 

TECHNOLOGY (“second respondent”)  

 

[1] INTRODUCTION 

 

1.1 The complaint concerns the recognition of previous service.  

 

  1.2 The complaint was received by this Tribunal on 16 May 2007. A letter 

acknowledging receipt thereof was sent to the complainant on 31 May 2007. 

On 21 June 2007, the complaint was dispatched to the first respondent 

giving it until 21 July 2007 to file its response to the complaint. A response 

was received on 17 August 2007 and forwarded to the complainant to file 

further submissions, in the event that she wished to do so. Further 

submissions were received from the complainant on 3 September 2007. On 

5 November 2007, the second respondent was joined as a party to the 

matter in terms of section 30G(d) of the Act and given it until 26 November 



 

 

2 

2007 to file a response. The second respondent’s response was received on           

27 November 2007. No further submissions were received. 

 

  1.3 Having considered the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter. The determination 

and reasons therefor appear below. 

 

[2]  FACTUAL BACKGROUND 

 

2.1 At the time of lodging the complaint, the complainant was employed by the 

second respondent, having worked since January 1981. She had been a 

member of Associated Institutions Pension Fund (“AIPF”) by virtue of her 

employment. 

 

2.2 In December 1994, she was transferred to the first respondent. On             

24 November 1995, a memorandum issued by the second respondent to 

members of Government Services Pension Fund (“GSPF”) afforded them the 

opportunity to apply for the recognition of past service and the complainant 

applied for it and it was duly accepted. 

 

2.3 Deductions for the past service agreement were effected from the 

complainant’s salary from July 1996 until 2001. However, in October 1996, 

the complainant’s past service agreement was cancelled by the Department 

of Finance but deductions continued to be effected from her salary until 

2001.   

 

 

 

[3] COMPLAINT 

 

3.1 The complainant is dissatisfied with the refusal of the first respondent to 

recognise her past service arrangement and to consider it in her pension 

benefit. 
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3.2 At the time of lodging the complaint, the complainant had not retired and 

submitted that she wanted the first respondent to consider and recognise the 

past service arrangement in calculating her pension benefits, in the event 

that she retired, as she was contemplating doing so. 

 

Further submissions 

 

3.3 The complainant further submitted that what she sought was 5 years of past 

service recognition on which an expectation had been created that her 

pension benefit would be calculated on that basis. It appears that the 

complainant has already retired and wants the recalculation of her monthly 

pension to include the 5 year past service which she paid for.  

 

[4] RESPONSES 

 

 First respondent 

 

4.1 The first respondent submitted that, the offer to buy-back service was made 

to the members of the GSPF in 1995 by the second respondent. It contends 

that it was not a party to such an arrangement and can therefore not be held 

liable in terms of such an agreement.  

 

4.2 It further submitted that the complainant was not a member of the AIPF at 

the time of the conclusion of the past service agreement as she was already 

its member. It further contends that this is the reason why the agreement 

was cancelled by the Department of Finance. 

 

4.3 It submits that the second respondent failed to advise it of the cancellation of 

the complainant’s past service agreement which is why it continued to 

receive the complainant’s additional contributions for the purchase of the 

past service. 
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4.4 It further submitted that, all monies erroneously deducted for the purchase of 

the complainant’s past service will be refunded to her together with the fund 

return upon her exit from it. 

 

Second respondent 

 

4.5 The second respondent submitted that its staff members were invited to buy 

back previous years of service at state institutions in November 1995. It 

further submitted that in January 1996 the complainant applied for the 

recognition of past service for the period 1 January 1968 to 31 December 

1972. The said application was accepted in August 1996.  

 

4.6 It submitted that in September 1996, the second respondent was informed by 

the Department of Finance that the complainant no longer qualified for the 

past service buy-back as she was no longer a member of AIPF. 

 

 [5] DETERMINATION AND REASONS THEREFOR 

 

5.1 The issue for determination is whether or not the respondents are justified in 

refusing to recognise the complainant’s past service agreement. 

 

5.2 It has been brought to the attention of this Tribunal that the complainant 

retired from her work and is receiving a monthly pension from the first 

respondent. She confirmed her retirement but contends that the first 

respondent should have considered the past service agreement when 

calculating her monthly pension.   

 

5.3 The rules of a fund are supreme and binding on its officials, members, 

shareholders and beneficiaries and anyone so claiming from the fund (See 

Section 13 of the Act and Tek Corporation Provident Fund & Others v 

Lorentz [2000] 3 BPLR 227 (SCA) at paragraph [28]).       
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5.4 In the present matter, the complainant was transferred from AIPF to 

 the first respondent in December 1994 and the offer to purchase the 

previous years of service was made in 1995, at which stage the complainant 

was already a member of the first respondent. The past service agreement 

was terminated by the Department of Finance on the basis that the 

complainant was no longer a member of the AIPF but that of the first 

respondent. This Tribunal agrees with the first respondent’s contention that 

its rules do not make provision for the purchase of past service. Therefore, 

the first respondent was justified in refusing to acknowledge the 

complainant’s past service agreement. The issue of whether or not the 

Department of Finance was wrong in cancelling the complainant’s past 

service agreement does not fall within the jurisdiction of this Tribunal. 

 

5.5 Initially, the complainant expressed her dissatisfaction with the continued 

deduction of additional contributions from her salary despite the fact that the 

Department of Finance had cancelled the past service agreement thereby 

giving her an expectation that when she retired the said agreement would be 

considered in the calculation of her pension. However, the first respondent 

has indicated that all monies erroneously deducted for the purchase of the 

complainant’s past service will be refunded to her together with the fund 

return upon her exit from it. 

 

5.6 The first respondent is a defined contribution fund and all benefits paid in 

terms of its rules are based on the accumulation of contributions together 

with investment returns as opposed to a defined benefit fund where benefits 

are calculated in accordance with the number of years in service. Therefore, 

the relief sought by the complainant cannot be granted as it seeks to compel 

the first respondent to act in violation of its rules, which is unlawful. 

[6] ORDER 

 

 1. In the instance, the complaint cannot succeed and is hereby dismissed. 

 

DATED AT JOHANNESBURG ON THIS 3rd DAY OF AUGUST 2012 
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____________________________________ 

MA LUKHAIMANE 

DEPUTY PENSION FUNDS ADJUDICATOR 

 

   

Section 30M Filing: Magistrate’s Court  

Parties: Unrepresented 


